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error for the Court to allow evidence 
prior activities of the two conspirators Pierce anc 


T 


i$72 and of Pierce, Brannick 


Whether it was 


STATEMENT OF CASE: 


PRELIMINARY STATEMENT: 


This is % appeal from a judgment of conviction entered 
in the District Court (Judge nesher) on October 8, 1976 
following a jury verdict of guilty of Counts 1, 4 and 5 of the 

The defendant was sentenced to a suspended sentence 

of one (1) year on each count to run concurrently plus two (2) 
years special parole and five (5) years probation. Appellant 
is presently on probation. 

Co-defendant appellant BRANNI 

ive (5) counts. A third defendant JEFF PIERCE pleaded guilty 

to the consp’ racy count of the indictment and testified as 
principal government witness. 


The indictment filed April charged all three 
defendants with a conspiracy entered into between April 4th 

and April 8, 1976 to import hashish oil (Count 1); and with 
knowing and intentional importation of such oil from Pakistan 
on the 4th and 8th days of April 1976 (Counts 2 and 4); and 
with knowing and intentional possession on the th and 8th days 
of April 1976 (Cowats 3 and 5). 


Defendant was acquitted of tt! possession and importation 


of hashish on Ay 1976 


On the evening of April 8, 1976 at John F. Kennedy Airport 

appellant and co-defendant Brannick were <: rested fvoliowing the 
agents ot 

seizure by/Customs 4nd the Drug Enforcement Administration of a 
Suitcase which was found to contain a false bottom in which 
was secreted a qualtity of hashish oil. The suitcase had the 
name tag of defendant and had been picked up by 
luggage carousel upon th ‘rival of her plane from Pakistan 
and presented by her for customs inspection. Acting on informa- 


tion from the co-defendant Pis > who had heen arrested four 


days before, under similar circumstances, Customs Agent Daly 


exained the bag and discovered the oil a: 
Enforcement Agent Trustey, both of whon 
arrest respectively. 

Appellant denied knowledge of the contents of the bag and 
told the agents that the hag had been given to her in Pakistan 
by a Pakistani named Abdul wi had also given her a half rupee 


note and who had told he she would be contacted by Abdul 


in hi yeh vynOo would have the other half of the 


identification half rup 


he time of he arres (Tr 37; 68-70; 404- 


search of his valise had revealed a quantity of hashish oil. 


When arrested Pierce first told the agents that he was alone 


in the venture but the day following his arrest on the way tc 


Court from the Municipal Correction Center upon being told by 


»Y 
the agents that he could help them he, Pierce, told the agents 
and 
that he had flown to/been in Pakistan with Tira and Brannick 
it was arranged that he and Tira would return wi 
Suitcases provided by Brannick containing the oil but that 
Brannick and Tira were to follow Pierce on April 8, 
(Tr. 313-14; 317; 334-5; 476-80; 506). This statement 
followed five days of being without sleep. A motion to 
his statement was denied although counsel cross examined the 
ness on this aspect of his testimony. Pierce also testified 
at length about two prior trips he had made to Afghanistan in 
1972 and 1973 at which time he had returned with hashish oil. 
events surrounding these trips were as follows. He said 
in 1972 he had met Brannick and another 
the witness Schuterman, that Brannick 
$10,000 to bring in some hashish oil which he Pierce, did 
accompanied by Schuterman in January of 1973. Appellant Tira 
was no part of this agreement or this earlier ip However 
of 1973 Pierce stified that he returned to Pakistan 


with Brannick and Tir a trip which he took f owing a phone 


call from Brannick King him make trip; that he 


first met Tira in the WN Yo 


where she had gone to optain 
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travelled together and retur 
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Ss no testimony whatsoever 


to any of these discussions. 


on the second trip whic 


vas gettin 


the three of them retur 


in 1976 which 


his testimony was that 
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The witness identified 
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ned together. Although he testified 
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nick relating to these trips, there 
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ubject matter indictment 
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he oil in its thet he 


inc because Brannick 


this trip in 6 was corroborated by the testimony of Brannick 
who said he was in the rug business and had gone to Pakistan 
and to Afghanistan to purchase rugs. He, Brannick, aiso testi- 
fied that in 1973 at the time they were together in Afghanistan 
Tira arid he, Brannick, were lovers. That she never carried oil 
On either occasion. He denied that they had travelled with 


timony on this was conflicting. 


Jeff Pierce in 1976, Pierce's tes } 
The witness Schuterman who participated in the 1972 con- 

versations and the first 1973 trip in January also testified 

and corroborated Pierce's testinony. (Tr. 363). He, Schuterman, 

had never met appellart Tira. In fact there was no testimony 
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whatsoever that appellant Tira was ever present at any of the 
times the plans by Pierce were discussed between him, Brannick 
nd Schuterman in 1972, 1973 or 1976. 

Aside from the naked fact of appellant's possession of 


the sul se at the airport on April 8, 1976 there was no 


direct proof thé she knew the contents of the valise, there 


was no proof connecting her with the valise, no proof of how 


it had arrived at the airport of departure, of how the oil had 
been placed in it, of who had custody of it or access to it 
before it was placed on the plane, and there was the testimony 
that she had been separated C the valise for 22 hours befo 
it. 
\fter the seizure the usual tests were made and the govern- 

Ss expert testified that the sticky substance in plastic bags 

found in the false bottom of the valise picked up and presented 


by appellant yas 1 fact hashish oil. 
ag ee 


POINT 


IT WAS ERRO! ‘OR THE COURT 
TESTIMONY OF CO-CONSPIRATOR 
THE WITNESS SCHUTERMAN AS 


TRIPS. 


Over counsel's objection 


undertaken by co-conspirator Pierce 1972 and 


acmitted on two theories - Federal Rules f Evidence 

and to show the backaround ot the cons} 

relationship between the witness Pierce 

It appears that the Court recogni 1e aspect 
Pierce and Schuterman as 2 and January 
instructed tne 
jury to consid 
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Brannick tn 


proof f n Se "lp, there was 
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other than 
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to separate he }3 transactions 
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considering the second 
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As background 
particularly in view 
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April 8, 1976. There 


Single isolated encounter between Pier: 


of 1973,at a time when she and Brannick 
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of them met in the Tribal 
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State 


United 


A reading of those cases reveals that 
testified to were relevant or necessa.y to 


at trial. Thus in Colasurdo and Papadakis 


evidence was necessary to prove the complicated conspiracy 


trial. In Cohen, supra, the prior acts were collaterally 


related to the acts charged and tended prove them; 


in 


Araujo the acts preceeded the conspiracy on trial by one 


uch correlation or : racy here. 
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In United S 
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missible as not 


connected in pol 


intent. 


in addition, the Court ruled that the testimony of Officer 


Bracken would ! .admissible hearsay since she would be 

reporting what. she had been toid by a a= services officer 

in California. The Court also ruled the witness could not be 

impeached by specific acts of misconduct. Rule 608 (b), 

Federal Rules of Evidence. On the confidentiality aspect the 

Court ruled that under the statute ]8 U.S.C. 3154, the facts 

obtained by Pre-Trial Services might not be used in the issue 

Of quilt, (Tr. 103-125, 288-296; 316-320; 336-39; 344-46; 
418-424: 492-93; 509-515; 794). 

The Court upon examining the file stated that there 
nothing in there which might assist counsel in cross examination 
and on that ground as well as on the ground of confidentiality 

permission 
and the other grounds herein stated, denied counsel/to view 
file or examine Officer Bracken. 
‘ny his direct testimony the United States Attorney 

Pierce about the conditicns of his release. (Tr, 336-339 

om} The witness denied violating the terms of his 


release and so did Agent Trustey (the D.F.A. agent in charge 
of the case who had debriefed the witness). At this point 
the Court cated that the issue of the witnes credibility 
on this had now been joined. On cross examination Pierce 
maintained that he had not violated the terms 

and counsel was bound by his answer. In the government's 


summation the U.S. Attorney pointed out that if the witness 


had in fact violated the terms of his release his Bond would 
have been revoked (Tr. 794). 
and now P 
that because yitness was cooperating the government had 
done nothing about investigating or terminating his release 
for violation of the terms and that ! was xr -iving favors 
from the government in exch > for his testimony, and that 

fact of the vi ati r the term 9f his release tended 
to show that ie was unreliable 

In short counsel for tl de ¥: arqued 

have been permittec on the question of the witness' 


credibility on these two elements. 


The testimony and evidence sought met the crit 
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Policy as Functions and P1 dures of the Pre-Trial Services 
United States Distri Court, Eastern District 
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the 
governinc/Pre-Trial Services Agency in the Eastern District. 


Regulation 2:2 provides that information shall not be 


admissible “on the issue of guilt in any judicial proceeding"; 
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Re 2:3 that pre-trial services officersand agency files 


and reports should not be subject to subpoena, except in 
accordance with regulations regarding release of information. 
The reguiations list the instances in which information shall 
be released. Thus Regulation 2:7 permits release to the 
Probation Department for preparation of a pre-sentence report 


with the consent of the defendant in writing upon advice of 
sounsel. Regula*‘ion 2:8 makes available details as to defendant's 
whereabouts without identifying the source, to law enforcement 


agencies t oniy > investiaate his failure tc appea 


to +2 
) "to investigate alleged violations of 
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HELENA PICHEI SOLLEDER, an attorney at ‘aw, affirms 
following under the penuity of perjury: 

I am not a party to this action; I am over 18 years 
age; I reside at 19 Rector Street, N.Y. 

On the 22 1 day of December, 1976 I served the within 
Brief and Appendix for appellant Tira on Elia Weinbach, Esq. 
Assistant U.S. Attorney for the Eastern District of New York, 
at 222 Cadman Plaza East, Brookiyn, New York, the address 
designated by said attorney fui cnat purpose by depositing a 


true copy ©c* same enclosed in a postpa‘d, properly addressed 


wrapper, iin an official depositcry under the exclusive care 


and custody of the United States Postal Service within the 


State of New York. 
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Dated: December 22, 1976 od 
HELENA PICHEL SOLLEDER 


